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concurrently with an employee’s FMLA leave entitiement, that employee may return to work with his or her entire bank of accrued, paid
leave fully intact.

The Effect of FMLA-Covered Absences on Perfect Attendance Awards

As a general rule, an employee who returns from FMLA leave is entitled to be reinstated to the same position he or she held when the
leave commenced, or to an equivalent position with equivalent benefits, pay, and other terms and conditions of employment.” What
constitutes an equivalent position as described in section 825.215 has not changed. The revised regulations, however, make one
substantive change to this section. Now, an employer is permitted to disqualify an employee from a bonus or other payment based on
achievement of a specified goal such as hours worked, products sold, or perfect attendance, where the employee has not met the goal
due to taking an FMLA leave, unless the bonus or payment is otherwise paid to employees on an equivalent leave status for a reason
that does not qualify as FMLA leave.

The DOL Preamble indicates that this new change provides a win-win situation for the employer and employee. It encourages employers
to offer productivity or attendance awards, and save costs by deterring absences. Employees benefit from the potential increase in
income and an increase in employee morale and incentives. Although employee advocacy groups assert that this change will discourage
employees from taking FMLA leave, the DOL highlighted several comments from employers that the prior regulatory requirements, which
required an employer to provide perfect attendance awards to individuals with less than perfect attendance, are “illogical and unfair, and
have caused many companies to modify, or eliminate altogether, perfect attendance reward programs.”

This regulation benefits employers who want to design a bonus plan without violating the FMLA. As a practice tip, employers should
evaluate their policies to make sure they are not disqualifying individuals on FMLA-qualified leave while allowing employees on non-
FMLA leave (for example, paid vacation or sick leave unrelated to FMLA leave) to receive such awards. Employers also should discuss
with counsel the effect of such attendance bonuses on the payment of overtime under the FLSA.

Waiver of Rights Applies Only to Prospective Not Retrospective FMLA Rights

The revised regulations confirm the DOL’s longstanding position that employees may voluntarily settle their FMLA claims without court
or DOL approval, and clarify that only prospective, not retrospective, waivers of FMLA rights are prohibited. Previously, the regulations
stated that: “[e]mployees cannot waive, nor may employers induce employees to waive, their rights under FMLA.” Now, the revised
regulations explicitly state that this waiver provision applies only to “prospective rights” and that “[t]his does not prevent the settlement or
release of FMLA claims by employees based on past employer conduct without the approval of the Department of Labor or a court.”®

The DOL modified the waiver language to help promote voluntary and efficient resolution of claims, and to reduce unnecessary litigation.
This clarification also was necessary given court disagreement as to whether the prior waiver language prohibited the retrospective
settlement or release of FMLA claims based on past employer conduct without DOL or court approval.

Practical Steps for Employers

The revised regulations are effective January 16, 2009. They will require employers covered by the FMLA to make changes to their
policies and practices. We recommend that employers, at a minimum, take the following steps:

* Review their FMLA policies and forms to make sure they comply with the new regulations. Discuss changes with counsel to ensure
compliance with the law. Any handbook changes should be communicated clearly to all employees.

* Review other policies and procedures that may be affected by the FMLA regulations, such as bonus policies, perfect attendance
policies, and call-in procedures.

* Educate and train human resources and other employer representatives responsible for ensuring compliance with the FMLA about
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the changes in the FMLA, especially given that this is the first time that there are regulations regarding the FMLA amendments
pertaining to military caregiver leave and leave for qualifying exigencies for families of National Guard and Reserves. Further, the
changes to the employer notice obligations, employee notice obligations, medical certification process, and non-application of “light
duty” work toward an FMLA-leave entitlement, are of particular importance in administering FMLA leaves. These individuals need
to understand the implications of the changes.

+ Employers may wish to create forms to deal with the notice provisions of the regulations. Talk with counsel about whether and how
to use or create such forms.

+ To the extent the employer uses specific health care providers for second opinions or medical certifications, make sure those
providers are knowledgeable of the revised regulations. Fitness for duty analyses will have to be specific and focused on essential
job functions.

« Discuss the effects of these legal changes with legal departments and/or outside counsel.
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173 Fed. Reg. 67934 (Nov. 17, 2008).

229 U.S.C. § 2611(2)(A).

® DOL Preamble notes that the revised regulations added the word “full” to clarify that the test cannot be met by partial days. DOL Preamble at 67,947.
429 C.FR. §§ 825.115(a)(1)-(3).

29 C.FR. § 825.300.

629 C.FR. § 825.302(a).

729 C.FR. § 825.302(b).

¢ The DOL added examples of the type of information that may be provided, such as that the employee is pregnant or has been hospitalized overnight. 29 C.F.R. §
825.302(c).

®29 C.FR. § 825.303(c).

1929 C.FR. § 825.303(a).

129 U.S.C. § 2613.

1229 C.FR. § 825.220.

1329 C.F.R. §§ 825.202(b) and (d).

' The former regulations did not permit employers to restrict the use of paid vacation or personal leave in any manner.
1529 C.FR. § 825.207(f).

1629 C.F.R. §§ 825.207(d), (e); see also DOL Preamble, at 191-94.

729 C.FR. § 825.214.

1829 C.F.R. § 825.220(d).
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